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aewr/ ORDER

PER: VIJAY PAL RAQ, J.M.

This appeal by the assessee is directed against the order dated
09.01.2020 of Id. CIT(A)-II, Jaipur for the assessment order 2011-12.
Due to prevailing COVId-19 pandemic condition the hearing of the
appeal is concluded through video conference. The assessee has raised

the following grounds:-

"1. The very action taken u/s 147 r/w 148 is bad in law without
Jurisdiction and being void-ab-initio, the same kindly be quashed.
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Consequently the impugned assessment framed u/s 144 r.w.s.
147 dated 05.11.2018 also kindly be quashed.

2. On the facts and in the circumstances of the case, Ld. CIT(A)
erred in passing order without affording reasonable opportunity
of being heard which is in violation of natural justice and liable to
be set aside.

3. On the facts and in the circumstances of the case, Ld. CIT(A)
did not allow the condonation of delay of appeal inspite of valid
reasons provided by the assessee.

4. On the facts and in the circumstances of the case, Ld. AO
erred and simultaneously Id. CIT(A) sustain in adding addition of
Rs. 905000/- on account of the alleged unexplained income i.e.
Rs. 545000/- time deposits with bank Rs. 360000/- cash
deposited in bank the addition is without any basis and
unjustified liable to be quashed.

5. On the facts and in the circumstances of the case, Ld. AO
erred and simultaneously Id. CIT(A) sustain in charging interest
u/s 2344, 234B and 234C of the Act. The appellant totally denies
its liability of charging any such interest. The interest so charged,
being contrary to the provisions of law and facts, kindly be
deleted in full.”

2. Ground No. 1 is regarding validity of reopening of assessment. At
the time hearing, the Id. AR of the assessee as stated at bar that the
assessee does not press ground no. 1 and the same may be dismissed
as not pressed. The Id. DR has raised no objection if ground no. 1 of
the assessee’s appeal is dismissed as not pressed. Accordingly the

ground no. 1 of the assessee’s appeal is dismissed being not pressed.
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3. Ground no. 2 and 3 are regarding the ex-parte impugned order
passed by the Id. CIT(A) and to decline the condonation of delay of 20
days in filing the appeal before the Id. CIT(A). The Id. AR of the
assessee has submitted that the assessee is 72 years old widow living
alone and her children are not living with her. Due to her old age, the
assessee was not able to hand over the relevant documents before the
Id. CIT(A). The AR has pointed out that the assessee is not a regular
tax payer and only because certain transactions during the year
regarding development of the plot of land the assessee received
amount and deposit in the bank account of the assessee, therefore, in
these facts and circumstances of the case the explanation of the
assessee for delay in filing the appeal may be condoned. The Id. AR has
also pointed out that the assessee has entered into the development
agreement with the developer for development of her plot No. 165,
Pratap Grih Nirmarn Sahkari Samiti, Vaishali Nagar, Queens Road,
Jaipur. Under the said development agreement the assessee received a
sum of Rs. 5,00,000/- out of which Rs. 2,51,000/- through cheque and
balance amount of Rs. 2,49,000/- was received in cash. All these facts
are narrated in the development agreement itself, therefore, the said

documents is relevant for deciding the issue of addition made by the AO
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on account of term deposit as well as cash deposit in the bank account
of the assessee. The Id. AR has also referred to bank account statement
of the assessee and submitted that the assessee has withdrawn various
amount from her bank account prior to the term deposit as well as cash
deposit. Thus, the Id. AR has submitted that the documents which are
now filed by the assessee are available in the public domain and could
have been verified by the AO at the time of assessment. If these
documents are to be considered then the assessee has explained the
source of term deposit of Rs. 5,49,000/- and cash deposit of Rs.
3,60,000/- . Hence, the Id. AR has pleaded that the delay of 20 days in
filing the appeal may be condoned and the addition confirmed by the Id.
CIT(A) may be deleted.

4. On the other hand, Id. DR has submitted that the AO has given
more than sufficient opportunities to the assessee to appear and
produce the evidence however, the assessee chosen not to appear
either before the AO nor before the Id. CIT(A). The notices issued by
the AO and the Id. CIT(A) were sent at the address given by the
assessee, therefore, the assessee cannot take the excuse of her old age
for not complying the notices. The Id. DR has further pointed out that

the reasons explained by the assessee are not reasonable explanation
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for not producing the documents before the authorities below.
Accordingly she has relied upon the orders of the authority below and
opposed to the admission of additional evidence produced by the
assessee.

5. We have considered the rival submissions as well as relevant
material on record. There is no dispute that the assessee is not a
regular tax payer or tax assessee. The assessee has not filed return of
income U/s 139(1) of the Act but on the basis of the information
regarding the term deposit and cash deposit in the bank account of the
assessee the AO issued notice U/s 148 on 28.03.2018. There was no
compliance on behalf of the assessee to be notices issued U/s 148 as
well as U/s 142(1) of the Act. Accordingly, the AO framed assessment
U/s 144 r.w.s. 147 of the Act whereby the addition on account of
unexplained source of time deposit of Rs. 5,45,000/- and on account of
unexplained source of cash deposit of Rs. 3,50,000/- were made by the
AO. Thus, the total income of the assessee was assessed at Rs.
9,05,000/-. The assessee challenged the action of the AO before the Id.
CIT(A) however, the Id. CIT(A) dismissed the appeal of the assessee
both on the ground of delay of 20 days as well as on merits. As regards

the delay of 20 days in filing the appeal the assessee has explained the
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reasons that she is an old widow of 72 years and living alone as her
children are not living with her. She has also stated in the application
that due to old age she was not able to hand over the requisite
documents to the advocate/ authorized representative to take
necessary steps for filing the appeal before the Id. CIT(A) and also to
submit evidence in support of the source of term deposit and cash
deposit in the bank account. The Id. CIT(A) was not impressed with the
reason for condonation of delay given by the assessee. The relevant
part of the order of the Id. CIT(A) in para 2 as under:-

"2. This appeal has been filed on 25.01.2019 against the order
under section 147/144 dated 05.11.2018 of I.T. Act. In the
Form No. 3E the date of service of order is stated to be
06.12.2018. As per the service of the assessment order /
demand notice dated 05.11.2018, the appeal was to be filed
by 05.01.2018 whereas the present appeal is filed on
25.01.2019 i.e. delay of around 20 days. On perusal of Form
No. 35, it is seen that the plea of ignorance of law and
assessee s aged around 71 years old, has been given by the
appellant. The reason for condonation of delay given by the
appellant is not a valid reason as she has a qualified
Authorized Representative to represent her case. Therefore,
the delay is not condoned.”

Thus, the Id. CIT(A) has not disputed the fact as explained by the
assessee that the assessee is an old widow of 72 years and living alone

without support of her children. Therefore, in these facts and
6
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circumstances of the case the delay of 20 days ought to have been
condoned by the Id. CIT(A). Having considered the facts and
circumstances of the case and particularly the assessee being an old
widow living alone, we condone the delay of 20 days in filing the appeal
before the Id. CIT(A).

6. As regards the additional evidence proposed to be filed by the
assessee we find that the assessee has now produced a development
agreement dated 21.12.2010 whereby the assessee has agreed for
development of her plot of land and sharing the constructed area in 50-
50 ratio with the developer. Under the said agreement the assessee has
also received Rs. 5,00,000/- and details of which are given in the
agreement itself. Thus, once the registered agreement shows the
receipt of Rs. 5,00,000 by the assessee then, it is relevant to consider
the said agreement in support of the source of the term deposit and
cash deposit in the bank account. Further, the assessee has also relied
upon the bank account itself and which was basis of the addition made
by the AO. However, from the very same bank account of the assessee
it is clear that prior to the term deposit and cash deposit the assessee
has made various withdrawals which is around Rs. 5,00,000/-. Thus,

considering this withdrawal of the assessee from the bank account
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about Rs. 5,00,000/- and further, a sum of Rs. 5,00,000/- received
under the development agreement out of which Rs. 2,49,000/- received
in cash prima facie support the case of the assessee. These two
documents being a registered agreement and bank account are beyond
the scope of any manipulation by the assessee and details of the bank
account was very much available with the AO being the basis of this
addition. Further, the assessee has also filed an affidavit to explain the
reasons for source as well as not furnishing the documentary evidence
before the authority below. Having considered the facts and
circumstances of the case as well as the nature of documents filed by
the assessee as additional evidence we find that though the assessee
could not produce these documents before the authorities below
however, these documents were very much in existence at the time of
assessment and there is no scope of any manipulation. Therefore, in
the interest of justice we admit the additional evidence filed by the
assessee and set aside the matter to the record of the Assessing Officer
to adjudicate the same afresh after verification and examination of the
additional evidence filed by the assessee as well as giving an

opportunity of hearing to the assessee. Since the matter is set aside to
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the record of the AO therefore, ground No. 3 to 5 stand disposed of
being set aside.

In the result, the appeal of the assessee is allowed for statistical
purposes.

Order pronounced in the open court on 07/07/2020.
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